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CHAPTER 2
Evidence

Part III—Witnesses, Opinions, and Expert Testimony 
(MRE Articles VI and VII)

2.35 Medical Malpractice—Expert Testimony

D. Exceptions to Requirement of Expert Testimony

Insert the following text on the bottom of page 97:

For a good discussion of res ipsa loquitur and expert testimony in a medical
malpractice action, see Woodard v Custer, ___ Mich ___ (2005)(“whether a
leg may be fractured in the absence of negligence when placing an arterial line
or a venous catheter in a newborn’s leg is not within the common
understanding of the jury, and, thus, expert testimony is required”). 
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CHAPTER 3
Civil Proceedings

Part III—Discovery (MCR Subchapter 2.300)

3.29 Independent Medical Examinations

A. Generally

Insert the following text on the bottom of page 191:

MCL 500.3151 of the no-fault act states that “[w]hen the mental or physical
condition of a person is material to a claim that has been or may be made for
past or future personal protection insurance benefits, the person shall submit
to mental or physical examination by physicians.” MCR 2.311(A) allows the
court to order independent medical examinations and place conditions on the
examinations. In Muci v State Farm Mutual Auto Ins Co, ___ Mich App___,
___ (2005), the Court of Appeals held that MCL 500.3151 does not conflict
with MCR 2.311; therefore, a court in a no-fault action may order a person to
undergo a medical examination pursuant to MCL 500.3151 and impose
reasonable conditions upon the examination pursuant to MCR 2.311.
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CHAPTER 3
Civil Proceedings

Part IV—Resolution Without Trial (MCR Subchapter 
2.400)

3.33 Case Evaluation

H. Rejecting Party’s Liability for Costs — MCR 2.403(O)

5. Interest on Sanctions

On pages 203-204 replace the paragraph in this sub-subsection with the
following text:

*The case 
refers to 
“mediation” 
sanctions. 
However, the 
court rule was 
amended in 
2000, changing 
“mediation” to 
“case 
evaluation.” 
Ayar, supra at 
714 n 1.

Interest on mediation* sanctions must be calculated from the date the
complaint was filed. Ayar v Foodland Distributors, 472 Mich 713, 717-718
(2005). In Ayar, the Court applied the judgment interest statute, MCL
600.6013(8), to mediation sanctions ordered pursuant to MCR 2.403(O).
MCL 600.6013(8) states that the interest calculation “on a money judgment
recovered in a civil action is calculated at 6-month intervals from the date of
filing the complaint . . . .” The Court found that MCL 600.6013 expressly
applies to “attorney fees and other costs,” and MCL 600.6013(8) does not
make an exception for attorney fees and costs ordered as mediation sanctions
pursuant to MCR 2.403(O). Therefore, interest on attorney fees and costs
ordered pursuant to MCR 2.403(O) must be calculated from the time the
complaint was filed.
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CHAPTER 3
Civil Proceedings

Part V—Trial (MCR Subchapter 2.500)

3.38 Jury Selection

G. Peremptory Challenges

Delete the last sentence on page 214 and insert the following text on the top
of page 215:

A prima facie showing of discrimination under Batson does not require a
showing that peremptory challenges were more likely than not based on
impermissible group bias. Johnson v California, 545 US ___, ___ (2005). The
first step in a Batson challenge requires the opponent of the challenge to show
that members of a cognizable racial group are being peremptorily removed. In
Johnson, California required “at step one that ‘the objector [] show that it is
more likely than not the other party’s peremptory challenges, if unexplained,
were based on impermissible group bias.’” The Supreme Court found that
California’s “‘more likely than not’ standard is an inappropriate yardstick by
which to measure the sufficiency of a prima facie case.” The Court held that
“a defendant satisfies the requirements of Batson’s first step by producing
evidence sufficient to permit the trial judge to draw an inference that
discrimination has occurred.” 

Replace the sentence at the top of page 215 with the following language:

A trial judge may sua sponte raise a Batson issue to ensure the equal
protection rights of individual jurors. People v Bell, ___ Mich ___, ___
(2005).
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CHAPTER 3
Civil Proceedings

Part V—Trial (MCR Subchapter 2.500)

3.38 Jury Selection

N. Standard of Review

Replace the third paragraph on page 216 with the following text:

In order to determine the proper standard of review of a trial court’s Batson
ruling, the appellate court must determine which step of the Batson challenge
determination is being reviewed. In People v Knight, ___ Mich ___, ___
(2005), the Michigan Supreme Court clarified the standards of review for each
stage as follows:

“If the first [Batson] step is at issue (whether the opponent of the
challenge has satisfied his burden of demonstrating a prima facie
case of discrimination), we review the trial court’s underlying
factual findings for clear error, and we review questions of law de
novo. If Batson’s second step is implicated (whether the proponent
of the peremptory challenge articulates a race-neutral explanation
as a matter of law), we review the proffered explanation de novo.
Finally, if the third step is at issue (the trial court’s determinations
whether the race-neutral explanation is a pretext and whether the
opponent of the challenge has proved purposeful discrimination),
we review the trial court’s ruling for clear error.”
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CHAPTER 4
Criminal Proceedings

Part I—Preliminary Proceedings
(MCR Subchapters 6.000 and 6.100)

4.5 Attorneys—Waiver of Counsel

A. Right of Self-Representation

Insert the following text after the July 2005 update to page 283:

A defendant’s waiver of counsel may be voluntary and unequivocal even
when the defendant admitted “[he] would rather not represent [him]self” but
decided to do so because pro se representation provided him with greater
access to police reports and other information not otherwise available to him
when he was represented by counsel. Jones v Jamrog, ___ F3d ___, ___ (CA
6, 2005).
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CHAPTER 4
Criminal Proceedings

Part IV—Pleas (MCR Subchapter 6.300)

4.31 Felony Plea Proceedings

B. Plea Requirements

1. An Understanding Plea

On page 385, replace the paragraph immediately before “2. A Voluntary
Plea” with the following text:

*Effective July 
13, 2005.

The court may, orally or in writing, advise one or more defendants at the same
time of the guilty plea rights in MCR 6.302(B). If a writing is used to advise
a defendant of his or her rights, the information must appear on a form
approved by the State Court Administrator. MCR 6.302(B)(3).* “If a court
uses a writing, the court shall address the defendant and obtain from the
defendant orally on the record a statement that the rights were read and
understood and a waiver of those rights. The waiver may be obtained without
repeating the individual rights.” Id. 
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CHAPTER 4
Criminal Proceedings

Part IV—Pleas (MCR Subchapter 6.300)

4.35 Withdrawal of a Guilty Plea

G. Appealing a Guilty Plea

Add the following language to the July 2005 update to pages 394-395:

*Appeal from a 
misdemeanor 
case.

Effective July 13, 2005, MCR 6.425 and MCR 6.625* were amended to
comply with Halbert v Michigan, 545 US ___ (2005).
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CHAPTER 4
Criminal Proceedings

Part V—Trials (MCR Subchapter 6.400)

4.38 Jury Trial

C. Voir Dire

2. Peremptory Challenges

Insert the following text after the first full paragraph on page 407:

A prima facie showing of discrimination under Batson does not require a
showing that peremptory challenges were more likely than not based on
impermissible group bias. Johnson v California, 545 US ___, ___ (2005). The
first step in a Batson challenge requires the opponent of the challenge to show
that members of a cognizable racial group are being peremptorily removed. In
Johnson, California required “at step one that ‘the objector [] show that it is
more likely than not the other party’s peremptory challenges, if unexplained,
were based on impermissible group bias.’” The Supreme Court found that
California’s “‘more likely than not’ standard is an inappropriate yardstick by
which to measure the sufficiency of a prima facie case.” The Court held that
“a defendant satisfies the requirements of Batson’s first step by producing
evidence sufficient to permit the trial judge to draw an inference that
discrimination has occurred.”

Replace the paragraph before the beginning of subsection (D) on page 407
with the following language:

A trial court may sua sponte raise a Batson issue to ensure the equal protection
rights of individual jurors. People v Bell, ___ Mich ___, ___ (2005).
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CHAPTER 4
Criminal Proceedings

Part V—Trials (MCR Subchapter 6.400)

4.38 Jury Trial

I. Standard of Review

Replace the last sentence of the second paragraph on page 409 with the
following text:

In order to determine the proper standard of review of a trial court’s Batson
ruling, the appellate court must determine which step of the Batson challenge
determination is being reviewed. In People v Knight, ___ Mich ___, ___
(2005), the Michigan Supreme Court clarified the standards of review for each
stage as follows:

“If the first [Batson] step is at issue (whether the opponent of the
challenge has satisfied his burden of demonstrating a prima facie
case of discrimination), we review the trial court’s underlying
factual findings for clear error, and we review questions of law de
novo. If Batson’s second step is implicated (whether the proponent
of the peremptory challenge articulates a race-neutral explanation
as a matter of law), we review the proffered explanation de novo.
Finally, if the third step is at issue (the trial court’s determinations
whether the race-neutral explanation is a pretext and whether the
opponent of the challenge has proved purposeful discrimination),
we review the trial court’s ruling for clear error.”
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CHAPTER 4
Criminal Proceedings

Part VI—Sentencing and Post-Sentencing
(MCR Subchapters 6.400 and 6.500)

4.54 Sentencing—Felony

A. Presentence Investigation Report (PSIR)

Insert the following text after the first sentence in the paragraph at the bottom
of page 448:

*Effective July 
13, 2005. Prior 
to that time, a 
court was not 
required to 
provide copies 
to the parties.

A trial court must provide the prosecutor and the defendant’s attorney, or the
defendant if he or she is not represented by an attorney, with copies of the
presentence report at a reasonable time before sentencing. MCR 6.425(B).*

Insert the following text at the top of page 449 before the first full paragraph:

*Effective July 
13, 2005. In 
addition, courts 
are no longer 
required to 
complete a SIR 
form and return 
it to the State 
Court 
Administrator.

Proposed guidelines scoring must accompany the presentence report. MCR
6.425(D).*

Insert the following text at the top of page 449 before the paragraph
beginning, “Once a defendant challenges...”:

*Effective July 
13, 2005. MCR 
6.425(E)(2) 
was formerly 
MCR 6.425 
(D)(3). 

MCR 6.425(E)(2)* states:

“(2) Resolution of Challenges. If any information in the
presentence report is challenged, the court must allow the parties
to be heard regarding the challenge, and make a finding with
respect to the challenge or determine that a finding is unnecessary
because it will not take the challenged information into account in
sentencing. If the court finds merit in the challenge or determines
that it will not take the challenged information into account in
sentencing, it must direct the probation officer to

“(a) correct or delete the challenged information in the
report, whichever is appropriate, and
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“(b) provide defendant’s lawyer with an opportunity to
review the corrected report before it is sent to the
Department of Corrections.”
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CHAPTER 4
Criminal Proceedings

Part VI—Sentencing and Post-Sentencing
(MCR Subchapters 6.400 and 6.500)

4.54 Sentencing—Felony

B. Sentencing Guidelines

Add the following text to the second paragraph on page 449:

*Effective July 
13, 2005. The 
court need no 
longer commit 
its departure 
reasons to an 
SIR. See ADM 
1988-4, as 
amended.

If a trial court imposes a sentence that is not within the recommended
guidelines range, the court must “articulate the substantial and compelling
reasons justifying that specific departure[.]” MCR 6.425(E)(1)(e).*
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CHAPTER 4
Criminal Proceedings

Part VI—Sentencing and Post-Sentencing
(MCR Subchapters 6.400 and 6.500)

4.54 Sentencing—Felony

F. Appeal Rights

Insert the following text after the July 2005 update to page 455:

*Effective July 
13, 2005, MCR 
6.425 was 
amended to 
comply with 
Halbert v 
Michigan, 545 
US ___ (2005).

Immediately after imposing sentence on a defendant convicted by plea, the
court must advise the defendant that if he or she is financially unable to retain
an attorney, the defendant may request appointed counsel for purposes of
appeal. MCR 6.425(F)(2)(b).* Requests for counsel made within 42 days after
sentencing should be liberally granted. MCR 6.425(G)(1)(c). 
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CHAPTER 4
Criminal Proceedings

Part VI—Sentencing and Post-Sentencing
(MCR Subchapters 6.400 and 6.500)

4.60 Probation Violation

D. Plea

Replace the first sentence on page 469 with the following:

*Effective July 
13, 2005.

The probationer may plead guilty to the violation. MCR 6.445.*

E. Sentencing

Insert the following language after the July 2005 update to page 469:

Because the rule in People v Hendrick, 472 Mich 555 (2005), was clearly
foreshadowed by the unambiguous language in MCL 771.4 and MCL
769.34(2), it applies retroactively. People v Parker, ___ Mich App ___, ___
(2005).
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APPENDIX
Checklists, Scripts, Forms

Effective July 13, 2005, Administrative Order 2003-04 amended MCR 6.302,
6.425 and 6.445. The following scripts and checklists have been updated to
reflect the rule changes:

FELONY PLEA, Script/Checklist

FELONY SENTENCING, Script/Checklist

FELONY PROBATION VIOLATION – SENTENCING, Checklist

Replace the above-mentioned scripts/checklists with the following scripts/
checklists.


















